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UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATI ONAL TRANSPCRTATI ON SAFETY BOARD
at its office in Washington, D. C
on the 16th day of April, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Aviation Adm nistration,

Conpl ai nant ,
V. Docket o 9640
GORDON A, OEM NG

Respondent .

OPI Nl ON AND ORDER

Respondent has appealed from the oral initial decision
i ssued by Admi nistrative Law Judge WIlliam E. Fowl er, Jr. on
August 23, 1989 at the conclusion of an evidentiary hearing.’
By that decision, the law judge affirmed an order of the
Adm nistrator finding respondent in violation of sections
91.79(a) and 91.9 of the Federal Aviation Regulations ("FAR'), 14
CF.R Part 91.° The |aw judge reduced the suspension of

~ 'That portion of the hearing transcript containing the oral
initial decision and order is attached.

“Anot her count, wunder FAR § 91.31(a), was wi thdrawn by the
Adm nistrator at the hearing.
( continued. . . )
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respondent’s airline transport pilot certificate inposed by the
Administrator from 30 to 20 days.’

The conplaint arose as a result of respondent’s January 11,
1988 piloting of a Bell Helicopter 206B, N2169X, on a passenger -
carrying flight in downtown Atlanta, GA. The aircraft carried a
phot ogr apher, anong others, and the purpose of the flight was to
t ake conmercial photographs for a local bank. The Admi nistrator
al l eged that the helicopter hovered at 212 and 277 feet over a
congested area and in close proximty to an office building (the
Ri chard Russell federal building). Respondent clainmed that his
operation was not dangerous; he denied hovering, and disputed the
al l eged al titude.

The [ aw judge found that operation at the speed (“less than

2 (..continued)
Section 91.9 (currently 91.13(a)) provided:

No person mmy operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.

FAR 8 91.79(a) (currently 91.119(a)) provided:
M ni num safe altitudes: General

Except where necessary for takeoff or landing, no person
may operate an aircraft below the follow ng altitudes:

(a) Anywhere. An altitude allowing, if a power unit
fails, an energency |anding w thout undue hazard to
persons or property on the surface.

“The Administrator did not appeal the reduced sanction. W
note in this regard that a suspension of greater |ength mould not
have been inconsistent wth Board precedent. See,

Adm nistrator v. Henderson, NISB Order EA-3335 (1991) 60 %
suspension); and Adm nistrator v. Peelgrane, 5 NTSB 2263 (1987 -
day suspension).




twenty knots, " Tr. at 268) and height (“less than 300 feet,” id.)
found was within the so-called “dead man's curve."' El sewhere
(Tr. at 271), he found that respondent operated the helicopter

in a hover at altitudes of between 212 and 287 feet. He further
found that this operation reflected poor judgnment on respondent’s
behal f. Tr. at 270. He concluded that the risk that a safe
autorotational |anding could not be nade was hei ghtened by the
lack of sufficient and useabl e open space in the area. Tr. at
267-268, 270.°

W affirmthe law judge's decision, with mnor nodification
to his subsidiary findings of fact. Initially, we address a
procedural claimrespondent raises.

As noted above, there was sone confusion with regard to the
Adnministrator’s expert witness. One was never identified
directly, and the FAA enpl oyee who had been named as an intended
w tness (although not identified as an expert) was replaced at

the last mnute. Wiile the law judge did not reach this issue,

‘The Administrator introduced a height/velocity diagram from
an applicable flight manual (Exh. A-3). The di agram contai ned a
shaded area within which operations were not reconmended.  The
di agram note provided: “Avoid operation in shaded area.” Exhibit
A-6 terns the shaded area “unsafe.” The law judge s height and
velocity findings put the aircraft operation in the non-recomrended
zone.

I'n reaching these conclusions, the |law judge applied the
testinmony of the Admnistrator’s expert, M. Sasser. Respondent
had sought to prevent this testinobny, on the grounds that the
W tness’ name had not been provided respondent, and that respondent
was not even advised (despite the interrogatory on this question)
that the Adm nistrator would call an expert wtness. The | aw judge
deni ed the notion, but gave respondent sone time to interview the
W tness prior to his giving testinony.
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we think it fair to conclude fromthe record that the
Adm nistrator’s answers to discovery were flawed in that he
failed directly to identify an expert wtness.”’

Neverthel ess, we do not find this requires ignoring the
witness’ testinmony, as respondent urges. Respondent points to no
direct injury suffered as a result of M. Sasser’s testinony. It
Is clear that respondent recognized the issues in this case and
was fully prepared. H's own expert witness testified extensively
regarding the height/velocity diagram and its inport, as well as
other issues addressed by M. Sasser. Counsel’s thorough cross
exam nation of M. Sasser confirns respondent’s preparation.

Thus , although we adnonish the Admnistrator strictly to conply
wi th discovery requests, we can find no basis to hold that this
procedural irregularity denied respondent due process.

Respondent al so chal |l enges many of the |aw judge's
significant findings of fact, including the 212-287 foot altitude
of the helicopter, that it was hovering, that the operation was
wthin the shaded area of the height/velocity diagram curve, and
that the operations would not have allowed for an energency
| andi ng without undue hazard. Ve reject respondent’s challenges,
and find the law judge's findings fully supported by the record.

The Adm nistrator has withdrawn the 212 foot allegation

(Reply at 9) and we nodify the |law judge' s decision to renove

this finding. However, we find no basis to conclude, as

‘W& reject the Adnministrator’s argument that identifying the
expert in another answer unrelated to experts was adequate. A
direct question was asked and never answered.
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respondent seeks, that he was not operating at the height and
velocity that would place himwithin the operating specifications
reconmended to be avoi ded as unsafe.

Eyewi tness testinmony of disinterested observers |eaves no
doubt that the helicopter was at eye level with the 21st floor of
the Russell building. Respondent does not disagree, but argues
that the distance to the ground was greater than 287 feet, taking
hi m out of Exh. A-3's shaded area. The record, however, does not
support his calculations. Mreover, as the Admnistrator notes
(Reply at 24-26), there were nunerous raised areas (e.g., a plaza
and an elevated road) that reduced the actual distance between
the helicopter and the ground at various locations in the
I medi ate area.

W al so see no basis to overturn the |aw judge’s
velocity finding. The two disinterested eyew tnesses testified
to the helicopter noving very slowy back and forth. Tr. at 34,
47." The law judge relied on this testinony in concluding that
the helicopter was operating at |ess than 20 knots.’

Credibility determi nations, unless arbitrary or capricious, are

within the exclusive province of the law judge. Administrator v.

Snith, 5 NTSB 1560, 1563 (1986). There is nothing arbitrary or

capricious in the judge' s conclusion and his choice to rely on

‘One of the two witnesses described it as “hovering . :

drifting sideways occasionally and not a great deal of novement fo
several mnutes.” |Id

“The record also contained testinony from w tness Sasser
regarding the likely speeds, given the helicopter’s capabilities,
of the novenents described by the two eyew t nesses.
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testinmony other than that of respondent is supported in the
record.

The law judge concluded, in view of the flight manual's
cautions and specifications, and based on testinony and photos of
the area, that there was a high probability, in the event of
engine failure, of an unsafe landing. Tr. at 269. Respondent’s
arguments do not convince us otherwi se. Downtown Atlanta during
busi ness hours would not appear to be a safe place to perform an
emergency |anding. Even respondent acknow edges that the area
was “congested.’! Appeal at 24. The law judge found that “[an
emergency | anding] would have been on top of a building, on the
nmezzanine area in front of the Richard Russell Building, or a
parking lot.” Tr. at 268. The presence of passengers and the
time of the incident create even greater concerns in this case.

Respondent’s protestations that he was prepared for an
energency and had identified appropriate landing sites do not
convince us that there actually were safe |ocations avail able.
For exanple, the parking lots were not enpty and there were
interferences in a direct flight path to them Respondent also
did not rebut the testinony that rooftops that were not slanted
m ght not be able to support the aircraft. |n an energency
| andi ng, the helicopter’s altitude would also have left very
little time to ensure against damage to the aircraft or its

9

passengers.

‘W reject the suggestion (Appeal at 25) that, even if he were
found to be on the fringes wthin the shaded(ar?a OB thf
continued. ..



Finally, respondent challenges the |law judge’ s |ega
conclusion for finding an “undue hazard" under section 91.79(a)
and a potential endangernment under section 91.9. Mich of the
rationale for finding these violations stens, however, from the
subsidiary finding that we have affirmed -- that a safe |anding
was inprobable in the event of an engine failure. Respondent’s
citations to support a claimthat the |law judge's decision is
i nconsi stent with Board precedent are unconvincing.

First, we are not persuaded that Administrator v. Hunt, 1
NTSB 534, 537 (1969) is on point, as the transcript contains no
testinmony by respondent’s expert w tness regarding whet her
respondent was carel ess.” In any case, we are not convinced
that Hunt is precedent worthy of repetition. Contrary to the
approach and result in, Hunt, we do not view the opinions of
conpeting experts as neutralizing a claimby the Adm nistrator.

I nstead, the quality and probity of the evidence, as well as the
witness’ credentials, should be the criteria for decision. Thus ,

respondent’s request based on Hunt to dismss the charges is

deni ed.

® (..continued) _ _ _ o
hei ght/velocity diagram “a pilot with CGemng s capabilities and
experience could be expected to overcone this deficiency, if it is
even considered a deficiency.” There is absolutely no basis for
the idea that flight nanual guidelines apply to sonme, not to
others. Morreover, respondent’s witness Carmchal’s statenent that

t he purpose of the height/velocit% curve is "just to alert you to
be a little nore alert”™ (Tr. at 205) directly conflicts with the
wording of the flight manuals.

“Al t hough there apparently is an onmission in the transcript
of this witness’ testinony, respondent does not suggest that it was
the omtted portion in which this subject was covered.
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Second, turning to the nmerits, neither Reynolds,"
Kopanke, * nor Carman” warrants a change in the law judge’s
decision. Reynolds holds that, to find a section 91.9 violation
based on potential harm the evidence must denonstrate that the
l'i kel i hood of harm was unacceptably high or that the pilot’s
exerci se of judgnment was clearly deficient. Both findings can be
made here. The Administrator offered sufficient evidence to
prove: that the operation was within the area of the
hei ght/velocity curve that is to be avoided and creates a serious
risk of accident in the event of engine failure; and that the

| ocation and time of day created substantial additional hazards
to a safe enmergency |anding. Furthernore, as the Admi nistrator
notes, the law judge made findings, which respondent offers no
good reason to overturn, to the effect that the pilot’s judgnent
was deficient.

Respondent’s di scussion of the Kaopanke precedent is
m sl eadi ng. Not only are the facts there considerably different,
but respondent’s references are to the law judge's, not the
Board’s decision. As the Admnistrator points out, in applying
the phrase “undue hazard" in section 91.79(a) , the Board there

relied on its analysis in_Adninistrator v. Mchelson, 3 NISB
3110 (1980), which specifically overturned the reasoning used by

"Administrator v. Reynolds , 4 NTSB 240, 242 (1982).
“Admi ni strator v. Kopanke, 3 NTSB 3135 (1980).

“Admini strator v. Carman, 5 NTSB 1271 (1986) and Carman v.
MArtor, NTISB Order EA-2679 (1988).
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the law judge in Kopanke, Mchelson supports rather than

underm nes the Administrator’s position:

What ever el se “undue hazard” may nmean, We are satisfied that
it enbraces a situation in which a pilot's cruising altitude
would not likely permt the aircraft to |land wthout

striking or passing dangerously close to, people or property
on the surface . . . . To prove a violation of section
91.79(a), the Admnistrator did not have to show that it
woul d have been inpossible for respondent to have nade a
energency |anding without injury or damage . . . in the
event his engine had failed . . . . The Admnistrator had to
show only that an enmergency landing fromthe altitude

respondent passed through presented an unreasonable risk of
such harm

Ild. at 3113-3114. The Administrator offered, and the |aw judge
accepted, that proof here.

Carnman, finally, is equally unhelpful to respondent. That
there is no mninum altitude for helicopter operations does not
prove that section 91.79(a) is void for vagueness. The rule is
clear, and the type of evidence” offered here, including reliance
on the height/velocity curve, is nore than adequate to neet the

Administrator’s burden of proof. Accord Admnistrator v.

LoFranco, NTSB Order EA-2748 (1988). The record fully supports

the law judge's finding that respondent violated 49 C F. R
91.79(a) and 91.09.

ACCORDINGLY , I T I'S ORDERED THAT

1. Respondent’s appeal is denied,

2. The initial decision is nodified as set forth in this
opi ni on;

3. The order of suspension, as nodified by the [aw judge and

herein, i1s affirned; and



4, The 20-day suspension of respondent Ceming' s airline
transport pilot certificate shall begin 30 days fromthe date of

service of this order.™

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART, and
HAMVERSCHM DT, Menbers of the Board, concurred in the
above opinion and order.

“For the purposes of this opinion and order, respondent must
physi cal | y surrender his certificate to an appropriate

representative of the FAA pursuant to FAR section 61.19(f).
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